ANNEXURE A TO THE ANNUAL FINANCIAL STATEMENTS

6. Annexure : Legal statistics

Commitments schedule for the orders issued to the suppliers as at  March 009
009
R’000
Moloi Translators

188

Khanani Catering cc

11

Shitangani Catering Services

11

Thathimvuyo Caterers & Project

13

Gambu Catering

13

Shitangani Catering Services

24

Church Square Stationers

2

Hotel Grand-Pre

8

Juta & Co Ltd

35

Lexis Nexis

56

TOTAL

6. ANNEXurES
TO ThE rEPOrT
Total number of complaints handled, all provinces,  April 008- March 009
head
Office
Not accepted Rejected
Referred

Western
Cape

Eastern
Cape

Free State North
West

KwaZuluNatal

Mpumalaga Northern Limpopo Gauteng Total
Cape

17
21

100
301

61
106

162
112

107
134

89
105

25
31

31
415

105
31

130
453

827
1,709

Sub-total

38

401

167

274

241

194

56

446

136

583

2,536

Pending

Sub-total

18

641

50

25

-

-

14

9

774

Accepted

Current

103

1,464

85

678

129

219

73

54

434

344

3,583

10
91
101
101
204
204

61
91
152
152
1,616
1,616

46
327
373
373
458
458

72
139
211
211
889
889

44
144
188
188
317
317

34
15
49
49
268
268

7
39
46
46
119
119

105
161
266
266
320
320

31
141
172
172
606
606

47
58
105
105
449
449

457
1,206
1,663
1,663
5,246
5,246

260
260

2,658
2,658

675
675

1,188
1,188

558
558

479
479

175
175

766
766

756
756

1,041
1,041

8,556
8,556

6

Finalised

Sub-total
Sub-total
Total
Total

Resolved
Closed
Sub-total
Sub-sub-total

-

17

Terminology
Current/open complaints: Refers to complaints that have been accepted but not yet closed or resolved
Closed complaints: Refers to complaints that have been accepted and processed but are closed because the
complainant does not wish to proceed with the complaint
Resolved complaints: Refers to complaints that have been accepted and processed and that have been brought
to a conclusion through the active intervention of the SAHRC. This intervention may take various forms, such
as mediation, final legal opinion and/or any other form of redress and/or resolution in terms of the complaints
procedure of the SAHRC
Finalised complaints: Refers to the sum of the “closed” and “resolved” complaints
Accepted complaints: Refers to “Current”, finalised complaints
Referred complaints: Refers to complaints that have been referred to an agency or institution that may be better
suited to deal with the complaint in question
Rejected complaints: Refers to complaints that do not meet the requirements to be regarded as a “human rights
violation” that can be dealt with by SAHRC or an associated agency or institution
Pending complaints: Refers to complaints that, on the face of it, will be accepted as alleged “human rights
violation” but require further investigation more information before they can be accepted. Pending complaints
may become “accepted complaints” or are referred or rejected
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Sex of complainants (all provinces, including head office),
 April 008- March 009

Religious group of complainants
(all provinces, including head office),
 April 008- March 009

Language of complainants (all provinces , including head office),
 April 008- March 009

Socio-economic status of complainants
(all provinces, including head office),
 April 008- March 009

Racial group of complainants
(all provinces, including head office),
 April 008- March 009

Profession of complainants (all provinces, including head office),
 April 008- March 009

SAHRC ANNUAL REPORT | PAGE 44

SAHRC ANNUAL REPORT | PAGE 45

Level of education of complainants (all provinces,
including head office), 1 April 2008-31 March 2009

Literacy levels of complainants
(all provinces, including head office),
 April 008- March 009

Nationality of complainants (all provinces, including head office),
 April 008- March 009

Disability of complainants (all provinces, including head office),
 April 008- March 009

Age groups of complainants
(all provinces, including head office),
 April 008- March 009

Sex of complainants

Language of complainants
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Racial group of complainants

Disability of complainants

Religion of complainants

Literacy levels of complainants

Age of complainants
Socio-economic status of complainants

Finalised investigated complaints (all provinces, including head office = 5 246),
 April 008- March 009
Profession of complainants

Level of education of complainants

Nationality/citizenship status of complainants
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Complaints awaiting further particulars, accepted complaints, rejections and referrals (all provinces,
including head office = 8 556),
 April 008- March 009

Mode of submission of complaints (from all provinces, including head office),
 April 008- March 009

Resolved complaints (from all provinces, including head office),
 April 008- March 009

6. Annexure  – Access to Information
Statistics/Report
The Promotion of Access to Information Act
No. 2 of 2000 (PAIA) confers on the South
African Human Rights Commission (SAHRC or
Commission) a mandate that can, for the most part,
be located within its broad constitutional mandate.
Exceptionally, however, the legislation expands the
mandate of the Commission through two specified
directives.
The first of these requires both public and private
bodies to submit their section 14 and 51 manuals to
the Commission. In this instance, the Commission’s
monitoring function is expanded to include
compliance monitoring, with consequent sanctions
for non-compliance, and repository or custodial
functions over the manuals.
The second imperative directs public bodies to
submit section 32 reports to the Commission
annually. These reports form one of the key means
of monitoring compliance with PAIA in the public
sector. Section 32 compliance is discussed at some
length in this report.
The report below also includes work that was
undertaken by the sub-programme in discharging
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its duties in terms of the aligned mandate. These
outputs focus on education and raising awareness
about the legislation through workshops, training
sessions, presentations and seminars. Key focus
interventions related to these outputs include the
ever-popular Information Officers Forum and
Golden Key Award initiatives.
Though separation of outputs is informed by
monitoring, evaluating and reporting imperatives,
they remain closely interrelated for the purposes of
substantive delivery. Thus, while section 32 reports
remain a useful barometer of formal compliance
with the Act, the Commission has devised other
strategies to test and enhance implementation and
delivery. These include: auditing of public bodies;
influencing law reform through research; providing
support to deputy information officers (DIOs) and
private individuals; and creating a structure to
facilitate implementation at the coalface.
These interventions significantly inform the “lessons
learnt” and shape the Commission’s evolving
responses to barriers in optimal delivery on PAIA.
The range of interventions has also contributed to
the data encompassed in the publications of the
Commission, such as the Human Rights Development
Report, that have become useful reference resources
for diverse users.
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Awareness, training and education

Seminars

Training sessions on request from various levels of
government, public bodies and the private sector
continue to remain the Commission’s key means
of increasing awareness of the PAIA legislation.
Requests for training have also provided a critical
means through which supportive partnerships with
public-sector bodies have been forged. These have
consequently resulted in frank and candid disclosures
by public bodies on the challenges they face and
the state of implementation of PAIA within their
operational structures.

Supplementary to training interventions, the
Commission also hosts and convenes seminars and
roundtable discussions on critical and topical issues
relating to PAIA. Programme development for
these events is informed by the Commission’s own
monitoring activities on legislative developments,
public interest issues and law reform issues.

However, training interventions need to be
significantly increased in communities. In this regard,
the Commission has initiated a process of engaging
with community development workers (CDWs)
to accelerate and inform the exercise of access to
information rights in Gauteng and the Western
Cape. The Commission’s engagement with CDW
structures is directed at training CDWs in the use
of PAIA in communities, with an emphasis on the
connection between PAIA and service delivery at
local government level.
Workshops and training sessions show recurring
challenges in the application and implementation
of PAIA in both the public and private sectors.
Impediments to responsiveness, transparency and
accountability in multiple levels of government
continue to point to a lack of commitment in
implementation and poor awareness by senior and
executive management in the sector. High staff
turnovers, complexity of procedure, and inadequate
systems, resources and implementation also continue
to thwart legislative good governance objectives
significantly.
Twenty-four PAIA training sessions were undertaken
during 2008, reaching 723 people. Training was
delivered at multiple tiers of government and the
private sector. The Presidency and Offices of the
Premier in Gauteng and KwaZulu-Natal were
included. Metros and district municipalities were also
targeted as lead institutions to set implementation
standards. These sessions were supported by
needs assessments and enhanced by operational
recommendations made to participants in the
course of training. Personnel were encouraged to
compile and update staff training manuals to ensure
that learning and skills gained through training
interventions were not lost in the course of staff
mobility.
The Commission has focused on providing training
to a number of lead agencies, such as Offices of the
Premier, the Presidency and metro municipalities
in the course of the year. It is envisaged that these
agencies will develop best practice models, which
may be used as benchmarks within the regions.
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Three seminars and one roundtable discussion were
convened during 2008, one of which included the
internationally renowned access to information
personality David Banisar. Seminars were well
attended and continued to provide a stimulating
platform through which academics, legislators, deputy
information officers and businesses could fruitfully
engage, network and learn.
The roundtable discussions hosted for key
stakeholders on the creation of an Office of
Information Commissioner provided shared
rationale for increased lobbying of Parliament
and the Department of Justice and Constitutional
Development to accelerate the creation of such an
office. The report of this roundtable is available on the
Commission’s website.

The awareness and training outputs have allowed for
a diverse range of interventions and opportunities. The
sub-programme has been able to engage with national
and community radio stations, executive management
of public and private bodies, and communities in its
quest to popularise the Act. These interventions have
resulted in an increase in the number of self-prompted
requests the sub-programme receives for training at the
national, regional and local levels.
The sub-programme also engaged with a number of
international and regional visiting delegations of human
rights experts and legal teams, including delegations
from Uganda, Zimbabwe, Yemen and the US.
Information Officers (IO) Forum and Golden
Key Awards
Launched in 2005, the general forum of information
and deputy information officers takes special
cognisance of the international “Right to Know
Day” celebrated on 28 September. In South Africa
the Commission partners with the Open Democracy
Advice Centre (ODAC) to heighten awareness and
knowledge, and to reward best practice through
convening the forum and presenting the Golden Key

Awards.
The forum is served by a coordinating committee (CC)
of representatives elected from the DIO membership,
with the SAHRC serving as the secretariat. This
framework allows the CC to inform and participate
in the interventions of the SAHRC in matters related
to PAIA. The forum itself provides a multi-functional
platform for engagement between members of the
information community. It permits DIOs to network
with each other and with those showcasing best
practice for a focused consideration of models and
resources. Academics and experts also provide insight
and material on local, regional and international
developments in information regimes.
In 2008, the sub-programme successfully hosted the
IO Forum. Robust discussions highlighted challenges
and impediments to PAIA implementation in the
sector. These discussions echoed the findings of the
Commission with regard to training, awareness,
attitudes and structure within public bodies as barriers
to adequate implementation in the public sector. While
the Commission aspires to increase participation at
the Forum, significant budget constraints will affect its
capacity to subsidise participation of under-resourced
local municipalities in 2009.

PAIA mailbox and e-Learning
The creation of the PAIA mailbox and e-Learning
portal has increased accessibility of the Commission
significantly. Members of the public who have access
to e-mail are now more easily able to access the
PAIA help desk. To date, the sub-programme has
provided PAIA support and assistance to more than
320 requesters through the e-mail facility. Requesters’
statistics show a diverse group of users, including local
and international individuals, private-sector requesters
and attorneys. The Commission unfortunately
provides only basic assistance to the latter group, on
account of the means test it applies.
The e-Learning portal is also an exciting platform for
PAIA learning and awareness. PAIA material for eLearning has had preliminary testing on a pilot group
of Commission personnel. During the official launch,
the Commission will issue a directive for specific
personnel to take the course for certification. Resources
remain a challenge to expanding learner licenses to all
users in the short term.
The awareness and training outputs have allowed for a
diverse range of interventions and opportunities. The
sub-programme has been able to engage with national
and community radio stations, executive management
of public and private bodies, and communities in its
quest to popularise the Act. These interventions have
resulted in an increase in the number of self-prompted
requests the sub-programme receives for training at
the national, regional and local levels.

The winners of awards are (from left): Superintendant Hein Schultz (South African Police Service – SAPS); Captain Kabe
(SAPS); Senior Superintendent A Crooks (SAPS); M Faul (Theewaterskloof Local Municipality); C Young (South African
History Archives); R Makhuvela and Advocate Raphahlelo (Office of the Premier, Limpopo); Mrs Makhafola and RM
Mashele (Limpopo Department of Public Works); and J Van Straaten (City of Johannesburg Metropolitan Municipality).
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The Golden Key Awards leg of the ceremony brings
the Right to Know Day to a close. Awards are accorded
on merit to individuals and organisations that have
best implemented PAIA in their organisations,
thereby heightening responsiveness, openness and
accountability. A number of other awards are also
conferred. These decisions are informed by the findings
of an expert panel and research undertaken by ODAC
and the Commission. The criteria for selection and
categories of awards are tabled below.
The Commission actively supports the IO Forum and
was instrumental in the launching of the PAIA Info-share
newsletter by the CC last year. The newsletter has been
well received and will, in future, be expanded to provide
DIOs with substantive information, news and related
developments. Both the IO Forum report and PAIA
Infoshare are available on the Commission’s website.
The SAHRC and the Open Democracy Advice Centre
also produce the Golden Key Awards Booklet after
the awards as a resource and inspirational tool (the
publication is only available in hard copy at present).
The booklet has, in a sense, served as a yardstick for
contenders in enhancing PAIA implementation in
their organisations.

Criteria and category assessments

Guidelines

Merit assessments were made in the following
categories:
• Category : The Openness Award

Gives reasons for administrative decisions to those affected;

These are institutions cited as implementing and
representing best practice. They have nurtured
positive sentiment and have set up enabling
organisational systems and procedures that promote
proper compliance with the provisions of PAIA. The
organisations and individuals honoured with these
awards would have shown conscious respect of the
national aspiration for an open, transparent and
people-centred democracy as embodied in section 32
and 33 of the Constitution, and in principles 5 and 6
of Batho Pele.
The winner of the Openness and Responsiveness Award
DIO Joe van Straaten received the award for the City of
Johannesburg Metropolitan Municipality, for driving
it to optimal levels of openness, responsiveness and
commitment to information sharing.
The following criteria informed the findings of the
panel:

Releases, in response to specific requests, information relating to their policies, actions and decisions, and other
matters related to their areas of responsibility;
Provides information at no cost to the requester;
Ensures that the organisation publishes in accordance with section 15 of PAIA;
Provides information as soon as possible. The target for response to simple requests for information is 30 days
from the date of receipt;
Transfers requests to relevant institutions where necessary and informs the requester, in writing, of the transfer;
Does not require a PAIA form for every single request, even if it relates to records which should be available in
terms of section 15;
Has acted as a “champion of access to information” within his/her institution;
When s/he cannot find the records requested, s/he compiles an affidavit detailing efforts made to find the
document and gives the affidavit to the requester; and
Has assisted a requester fill in the form correctly, when occasion has called for it.

• Category : Right to Know Activist of the Year Award
Requester Award (Organisation/Individual)
Requester Awards were made to the South African History Archive (SAHA) and Biowatch South Africa.

Guiding question

1.
2.
3.

Is there a list of all documents that can be disclosed and those which cannot?
Is the process for submitting requests readily available to requesters?
Are contact details regarding the office that handles requests provided? Are there provisions for
receiving requests using different methods?

4.
5.
6.

How are records organised and stored?
What are the rules governing the generation of information?
Is there a practise of automatic disclosure, where records are disclosed as soon as they are generated?

Reporting

7.
8.

Is there a system for recording and reporting on the number of requests received?
Does the report reflect open practice?

Internal mechanisms

9.
10.
11.
12.
13.

Are requests recorded accurately?
What internal guidelines exist for frontline officials on how to handle requests?
What internal procedures exist for processing requests and communicating with requesters?
What is the procedure for assisting disadvantaged requesters?
Is there an implementation plan that operationalises the Act?

14.
15.
16.
17.
18.

What financial resources are allocated to implementing the Act?
What human resources capacity has been appointed/trained to facilitate access to information?
Is there a unit established to monitor and coordinate the implementation of the Act?
What incentives are in place to ensure that staff complies with the Act?
What sanctions are in place to ensure that staff complies with the Act?

Roadmap

Records management

Resources

• Category 4: The Best Media Coverage of PAIA Award
There are no formal criteria for determination of the winner of this award, but the decision is made at the
discretion of the award committee or panel.
Additional considerations for deciding on winners (in the case of a tie in the results after application of the criteria envisaged in categories
one and two, or to guide selection of winners based on strategic advocacy objectives)
Publishes facts and analysis of the facts that government considers relevant and important in framing major policy proposals and
decisions;
Usually makes information available when policies and decisions are announced;
Makes available explanatory material on departments’ dealings with the public (including such rules, procedures, internal guidance to
officials and similar administrative manuals as will assist better understanding of departmental action in dealing with the public);
Publishes section 15 notices;
Is aware of PAIA;
Is aware of the principles of Batho Pele;
Publishes information consistent with principles five and six of Batho Pele;
Has established an effective system and policy guidelines for dealing with requests;
Has published public service material to advise the public of their right to know; and

• Category 2: Deputy Information Officer of the Year Award
The accolade of the Golden Key Award for best performing DIO for 2008 was awarded to Senior Superintendent
Amelda Crooks from the South African Police Service (SAPS). Her award included a cash prize of R10 000.
There are no formal criteria for determining the winner of this award, but considerations listed below are taken
into account:
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Makes an annual submission of section 21 reports to the Commission.

• Special recognition certificates and trophies
Certificates and trophies were given in special
recognition of the following:
· Eskom – Best Practice by a Parastatal;
· Limpopo Department of Public Works – Best

·
·

Practice by a Provincial Department;
Limpopo Premier’s Office – Best Practice by a
Provincial Department; and
Theewaterskloof Local Municipality – Best
Practice by a Local Municipality.
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Audits
The model for audits undertaken during the 2007
audit continued to form the basis of random audits
of multiple levels of public bodies during 2008. Four
national departments, three provincial departments
and seven municipalities were audited. These audits
were based on responses to questionnaires submitted
to public entities prior to a meeting with relevant
personnel on the agreed date of the audit.
The questionnaire focused on both records
management and PAIA within the organisation.
Delineated discussion fields drew on an analysis
of systems, policies, processes, personnel capacity
and accountability, personnel performance,
compliance, budgetary allocations, reporting,
awareness, information-sharing mechanisms and
known information-sharing frameworks such as the
IDPs, imbizos, internal communiqués, promotional
material and organisational commitment to PAIA
implementation.
The audit is premised on the inextricable link
between sound records management procedures
and practice, information management, PAIA and
effective or good corporate governance.
Findings
In the course of the audits it became abundantly clear
that, while a perfunctory knowledge and awareness of
the legislation was evident, findings remained largely
true to the 2007 findings.
PAIA remains a deliverable that is responded to on
an ad hoc basis by personnel who are insufficiently
trained to apply the provisions with any degree of
confidence. Most PAIA personnel have other primary
portfolios to which PAIA has been added without
necessarily being reflected in their key performance
agreements. Performance accountability is therefore
extremely difficult to monitor. The fact that personnel
lack capacity also influences their responses to timebound requests and compliance.

minimally to an enabling environment for effective
PAIA delivery. The lack of reporting obligations and
budgetary allocations were also attributed to the lack
of meaningful management commitment to PAIA
implementation.
The Commission’s findings on the audit interventions
continue to emphasise the need for value changes and
shifts to increased transparency in the sector. Automatic
information sharing remains key only to limited
categories of information within certain clusters.
However, most believe that sharing information,
particularly at the community and private individual
level, creates a risk and vulnerability for their
employer. Despite these concerning patterns of poor
implementation, pockets of excellent practice do
exist. The Gauteng Department of Agriculture has
met all the queries posed by the audit positively
and the Johannesburg Metro, too, has demonstrated
commitment by deploying R3 million towards a
tracking and monitoring system for PAIA.
The models cited for best practice were showcased
at the national IO Forum in September. Detailed
discussion on this follows below.
The Commission will continue the auditing process
through 2009 and envisages revising audits of entities
conducted in 2008 to test implementation of its
recommendations.
While a nationwide audit would be feasible, the
Commission lacks the capacity and resources to
undertake this on an expansive scale. It is envisaged
that some collaboration with the offices of the AuditorGeneral on PAIA and records management will spread
scarce resources to increased effect in the future.
The full audit report is available on the Commission’s
website.
Law reform, legislation and case law monitoring

Most organisations indicated that they were seriously
challenged with the development of section 14 manuals.
Many cited poor records management practices as the
key reason for being unable to compile their manuals.
Translation of the manual into official languages and
accessibility of manuals were also cited as concerns.

A number of interventions directed at law reform
were initiated during 2008. These included briefs
to the Minister of Justice and Constitutional
Development, recommendations to the Department
of Justice and Constitutional Development, and
submissions to the Justice Portfolio Committee on the
need for an Information Commissioner, the Protection
of Information Bill and Magistrate’s Courts Rules
(these submissions are available on request).

The overwhelming majority of personnel indicated
that the most significant impediment to PAIA
implementation and delivery was the lack of executive
and senior management “buy-in”. The primary
reason cited for the lack of buy-in was an acute lack
of awareness. Most managers were cited as being
appeased by formal compliance only and contributed

The common trend in these submissions goes to the
heart of access to justice and access to rights assertion
mechanisms. Supported fully by comparative
research, the findings of the Asmal Committee on
the Review of Chapter 9 and Associated Institutions,
academics, and advocacy, lobbying and other interest
groups, the Commission yet again repeated the call
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for the creation of an intermediary office to adjudicate
and or mediate PAIA matters. While accepting the
near-ready status of the Magistrate’s Courts Rules, the
Commission has stoically maintained that increasing
the jurisdiction of magistrate’s courts will not address
the rights assertion challenges apparent in the current
PAIA framework adequately enough to cure the
legislation of its defective rights assertion framework.
Substantive criticism of the exclusive jurisdiction
of the courts over rights assertion and vindication
remain without impact because lengthy time frames,
complex legal processes and costly representation
are still necessary at magistrate’s court level for
rights vindication. If anything, expeditious access to
justice may be more significantly thwarted because
information holders will be able to delay proceedings
through their practitioners, with very little on the
side of ordinary South Africans to balance this
power. Court rolls at present are in many instances
approximately one to 18 months behind, with certain
High Courts showing backlogs of as much as two
years. These factors can only frustrate the realisation of
the right for South Africans and cause a concomitant
waste of public resources for public entities.
The Commission also submitted recommendations
to the Portfolio Committee on the Protection of
Information Bill. The breadth of its provisions, in
particular those defining national interest, the dispute
resolution framework recommended in the Bill and
the increase in timeframes for decisions to 90 days
require some scrutiny. It is common cause among a
number of interested parties, such as the National
Intelligence Agency, that the recommendation for the
Commission and itself to execute certain mandates
were rejected by both agencies.
The Commission affirmed the need for realistic
resources to be deployed to all institutions concerned
for the Bill to be accepted and, in particular, to urge the
committee to consider the need for an intermediary
body such as that of an Information Commissioner to
mediate disputes, and promote and provide guidance
for and awareness of the legislation.
Other recommendations to the Department of Justice
and Constitutional Development concerned the
following issues: imposition of fees for requests;
exemptions of certain private bodies; and classification
and definitions of public entities falling within the
ambit of PAIA. The department was also urged to
consider the pressing issue of resource allocation for
adequate monitoring, promoting and protecting of
access rights, and custody and management of the
records it must administer from all public entities and
the private sector.
While proposed legislation such as the Protection
of Information Bill and the Protection of Personal
Information Bill received focused scrutiny, the

coverage and monitoring of international
developments with regard to privacy and cyber
protection of information remains inadequately
monitored due to a lack of resources.
Case law
Case law monitored during the course of the year
continues to be a gauge of the costs, complexity and
time engaged by PAIA litigants. Monitoring has
revealed that most litigants tend to be sophisticated
requesters. The group of litigants funded primarily
by interest groups and donors is set apart from this
category.
The costs application heard in the Constitutional Court
at the end of the year in the Biowatch appeal to the full
court aptly demonstrates the excessive time spent on
litigation – in this case, about nine years. Significant
costs were also incurred for all parties in engaging
senior counsel in each stage of the appeal proceedings.
The final matter of the year mirrored all of the access
to justice points elaborated above. Funded by an
NGO, the matter saw section 78 (2) of PAIA declared
unconstitutional in the Cape High Court. The matter
on the substance of the case, after a two-year process
before that court, may yet go on appeal on the merits,
but the declaration of unconstitutionally will also
remain for confirmation before the Constitutional
Court. This case, too, involved time, significant costs
and complex processes, which compounded efforts to
expedite access to justice.
Human Rights Development Report (HRDR)
and journal
The HRDR details the development and status of PAIA
in South Africa during 2007/08. The report tabulates
statistics and findings supported by data obtained
through monitoring and research undertaken by the
Commission. The HRDR has been well received and is
fast being cited as an authority on PAIA developments
by academics, commentators and interest groups.
The programme was also pleased to include a chapter
on PAIA and public participation in the launch of its
journal, African Perspective. In the chapter, access to
information was contextualised as a catalyst to service
delivery and the key to informed public participation
and community self-realisation.
The second volume of the HRDR is scheduled for
publication in the second half of the year.

Monitoring compliance
The monitoring of compliance in terms of sections 32
and 14 of PAIA, together with auditing and training
interventions, has yielded vital empirical data for
research. The publications of the Commission that
relate to and include PAIA have placed a heavy
reliance on this data.
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Monitoring compliance through both practical and
formal methods has resulted in data that point to
tangible solutions. The Commission, unfortunately,
does not possess the financial or human capital to
undertake these initiatives in the range and quantity it
considers desirable, nor can it adequately take action
to decisively change the levels of commitment to
implementation and delivery in the sector.

reporting great unease with the lack of any clear
decision on the reporting obligations of the bodies
currently exempted under the moratorium.
Section  compliance

However, compliance with sections 32 and 14 and
audits remain an integral framework through which
monitoring and evaluation of the right can occur in the
formal sense.

The PAIA provisions create mandatory obligations for
both the public and private sector to submit manuals
on an annual basis. Public bodies must also submit
annual returns to the Commission in terms of section
32 of PAIA. These section 32 reports are largely
statistical in content and provide a snapshot of the
numbers of requests submitted to public bodies.

Analysis of reports provides clear evidence of stasis
with regard to access to information in the public
sector on a very elementary level. Most public bodies
have been hounded into compliance with section
32 and some only comply well after deadlines for
submission have passed. This type of response
provides clear evidence of the lack of awareness
and commitment within the sector to deliver on
access rights, and begs questions of service delivery,
transparency and commitment to the laudable Batho
Pele principles, eight years after the enactment of the
PAIA legislation.

Section 32 reporting is plagued by a number of
challenges. The Commission itself has been allocated
meagre resources to adequately drive compliance
within the sector. It may be argued that mandatory
compliance with section 32 should provide adequate
impetus for the sector to comply with legal obligations
in the legislation. However, compliance rates have
been so low that the Commission has assumed
some responsibility for reporting rates. As such, it
has shifted its focus to securing submission for the
purposes of section 32, as opposed to dedicating
resources for substantive monitoring and evaluation.

Section 4 and 5 compliance

Despite its potential as a tool for monitoring and
evaluation, section 32 reports carry other substantive
limitations. Some of these vulnerabilities are evident in
the potential for inaccurate or deliberately misleading
information. The report also does not reflect requests
processed telephonically. Though these requests are
not formal requests, they do account for a number of
requests for access to information.

PAIA places mandatory compliance obligations for both
public and private bodies in terms of sections 14 and 51.
The monitoring of compliance requires dedicated
administrative staff to peruse manuals and provide
guidance to organisations that comply by submission.
The need for such a support service is heightened by
the lack of capacity within public bodies to develop
their own manuals – a situation often compounded
by poor records management processes and practices.
The capacity of the Commission to provide adequate
support and responses to these needs are critically
limited. The processing and administering of the
manuals received during 2008 has therefore been
superficial, at best.
Increased resources are also necessary for adequate
physical housing and electronic management of
registries and administration of the voluminous
records submitted to the Commission. Adequate
support, physical storage capacity, administration and
support personnel are basic requirements to meet the
section 14 and 51 mandates. This massive injection of
human and financial capital will significantly enhance
compliance delivery and accessibility of information
dictated by PAIA and the Constitution.
The administrative authority on PAIA needs to
urgently provide clear definitional terms to enable
private bodies to assess their compliance obligations.
The moratorium expiring in December 2011 also
warrants consideration, as private entities are
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The accuracy of reports can be affected by the
unavailability of resources and the adequacy of
systems to record data. The lack of formal mechanisms
to enable the testing of the veracity of these reports
makes recorded information additionally vulnerable.
These problems are exacerbated by the fact that, in as
much as PAIA requires public bodies to submit section
32 reports to the Commission, the Act imposes no
sanction on public bodies that do not submit reports.
Submissions are therefore based largely on cooperation
between the public body or entity and the Commission.
The graphs tabled below reflect compliance rates
with section 32 per tier of government from 2002.
Local government structures are reflected separately
in Graph 6.2.2, with projections for each type of
local government reflected for the 2008/09 period.
Total numbers of requests received, granted and
declined are also projected over the seven-year period
of monitoring. Section 32 statistics are considered
together with information obtained through audits,
training sessions and the monitoring of section 14 to
provide some insight into the challenges experienced
in implementation of PAIA in the sector.

Section  statistics
While statistics continue to indicate widespread noncompliance with section 32 reporting obligations, the
high incidence of non-compliance at the provincial
and local government levels are of particular concern.
Offices of the Premier within each province could
easily have set the standard in their provincial
departments, but non-compliance by several of these
offices is disappointing.
Similar leadership roles could reasonably have been
anticipated from all metropolitan councils, which also
serve as lead institutions in metropolitan cities and
district municipalities. Despite other awareness-raising
interventions undertaken with Offices of the Premier
and metros, there has been no significant increase in
compliance with section 32 in the past two years.
A 100% compliance rate from departments in
Limpopo provided stark contrast to other provinces.
Successful compliance from this province was
attributed largely to the degree of political leadership
and support to access to information by the premier
of the province and personnel tasked with PAIA
implementation in the various departments. Driven
through an organised structure from the Office of the
Premier, all PAIA and records management personnel
are regularly trained and accorded supportive internal
environments in which to deliver on PAIA. This
model has shown success may be attained through
commitment by leadership and executive management
in the public sector.
Provincial compliance for the rest of the country is
concentrated in three of the most densely-populated
provinces. The Western Cape accounted for six
submissions, with Gauteng and KwaZulu-Natal
submitting five each. North West did not comply
with section 32 reporting obligations at all. Only the
provincial treasury submitted a section 32 report in the
Northern Cape. Compliance with Section 14 mirrors
these trends in the provinces.
Note that section 32 reports received after the 30 April
extension are not reflected in this report.
Request statistics
Graph 6.2.3 illustrates the total numbers of requests
received, granted in full and declined. The empirical
data in these graphs are composite statistics from 2002
to 2008 for all three tiers of government.
Interestingly, statistics show that local government
and provincial departments are granting more
requests than previously, while national departments
have shown a slight drop in the numbers of requests
to which they have given full access. The average
number of requests per department at national and
provincial levels totals about 45 per year. These

averages would drop considerably if SAPS statistics
were excluded from the calculation. The low levels
are worrying and raise concern about the levels of
awareness within civil society and whether the right is
being asserted sufficiently frequently by the public.
Zero returns posted by key agencies such as the
departments of Land Affairs, Provincial and Local
Government, Social Development, Public Enterprises
and Labour is of grave concern. No salient justification
for these returns can be submitted, particularly in
light of the critical role they play on key areas of
service delivery.
Local government
Most metros engaged with audit and training
interventions demonstrate sufficient financial
resources available for sophisticated systems and
processes with which to implement PAIA. Despite
this availability, however, many do not have adequate
systems or processes to ensure timeous and effective
responses. The poor operational environments in
other local government structures have consistently
been raised, together with a lack of financial resources
and a lack of senior management buy-in, as key
impediments to delivery on PAIA.
More than 80% of local government structures remain
non-compliant. Significantly, reports from local
government also reveal a worrying trend of reports
indicating zero requests. There are a number of
conclusions to be drawn from this. The most obvious is
that members of the public are not using the legislation
enough and that local government is not contributing
to increasing community awareness through
its integrated development planning initiatives
– designed with this objective in mind – or that zero
returns are simply a form of malicious compliance.
Both of these conclusions warrant concern, particularly
because local government remains the first interface
between communities and government.
The key tenets of participatory democracy require active
communities and mutually constructive relationships
between key service delivery agencies and government.
If local government is not able to fully embrace the
objectives of PAIA, service delivery, which is its
mainstay, will continue to be critically impeded.
Key areas for accelerating compliance and
implementation of PAIA at local government level
that merit urgent attention include: measures to
sustain fully capacitated personnel, including
frontline staff and staff at customer care service
centres; improved records and document management
systems; adequate budgetary allocations; reporting
and accountability on PAIA delivery; improved
systems and processes to administer requests;
monitoring and evaluation of specific requirements
to address impediments to delivery; increased
commitment from senior management contextualising
SAHRC ANNUAL REPORT | PAGE 59

PAIA within service delivery priorities and standards;
and the integration of PAIA into the IDP process
and community structures within each geographic
area. These changes address both operational and

orientation needs to enhance PAIA compliance and
implementation, but need to be addressed urgently
to overcome entrenched patterns of behaviour within
local government structures.

Graph 6..
Requests granted and refused
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Graph 6..
Percentage of public bodies against total within tier
complying with section 32, 2002-2009

Graph 6..
Municipalities submitting section 32 reports in 2008/09
(total = 278)
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Public bodies not complying with section  of PAIA

Local municipalities per province

National government departments
Department of Transport

Department of Minerals and Energy

Department of Health

Department of Public Works

Department of Foreign Affairs

Department of Defence

Department of Home Affairs

Department of Water Affairs and Forestry

Department of Housing

Independent Complaints Directorate

Eastern Cape

Provincial departments
Eastern Cape

Free State

Gauteng

KwaZulu-Natal Mpumalanga

Northern Cape

North West

Western Cape

Office of the
Premier

Tourism,
Environmental
and Economic
Affairs

Sport, Arts,
Culture and
Recreation

Office of the
Premier

Office of the
Premier

Office of the
Premier

Office of the
Premier

Office of the
Premier

Agriculture

Agriculture

Housing

Social Services
and Population
Development

Agriculture
and Land
Administration

Agriculture
and Land
Reform

Agriculture,
Conservation
and
Environment

Education

Sport and
Recreation

Cultural Affairs,
Sport and
Recreation

Economic
Affairs,
Tourism,
Environment
and
Conservation

Economic
Development

Health

Economic
Development
and Planning

Education

Education

Education
Economic
Affairs,
Environment and
Tourism

Education

Health

Health

Community
Safety

Education

Finance

Finance and
Economic
Development

Education

Finance

Finance

Sport and
Cultural Affairs

Health

Provincial
Treasury

Finance and
Economic
Affairs

Transport and
Community
Safety and
Liaison

Finance

Health

Health

Transport and
Public Works

Social
Development

Health

Health
and Social
Development

Public Works

Public Works,
Roads and
Transport

Safety, Security,
Liaison and
Transport

Public Works

Safety and
Security

Housing
and Local
Government

Safety and
Liaison

Social
Public Works
Development
Roads and
Public Transport

Local
Government and
Housing

Public Works

Ndlambe

Sakhisizwe

Matatiele

Mnquma Local

Blue Crane Route

Sunday’s River Valley

Tsolwana

Umzimvubu

Ngqushwa

Camdeboo

Ingquza Hill

Nelson Mandela Bay

Nyandeni

Nkonkobe

Ikwezi

Engcobo

Elundini

Maletswai

Nxuba

Kouga

Senqu

King Sabata Dalindyebo

Buffalo city

Port St Johns

Kou-Kamma

Inkwanca

Mbizana

Great Kei

Mhlontlo

Makana

Intsika Yethu

Free State
Mohokare

Ngwathe

Mangaung

Letsemeng

Kopanong

Setsoto

Phumelela

Naledi

Dihlabeng

Nketoana

Mafube

Masilonyana Local

Matjhabeng Local

Moqhaka

Tokologo

Gauteng
Kungwini

Emfuleni

Nokeng Tsa Taemane

Lesedi L

Sport, Arts and
Culture

Social
Development

Sport,
Recreation, Arts
and Culture

Transport,
Roads and
Public Works

Sport, Arts and
Culture

Emfuleni

Randfontein

Westonaria

KwaZulu-Natal
Nkandla

Ndwedwe

Impendle

The Big Five False Bay

Umtshezi

Dannhauser

Mbonambi

Mkhambathini

Abaqulusi

Imbabazane

Indaka

Greater Kokstad

Mpofana

Endumeni

Umhlabuyalingana

Emadlangeni

Okhahlamba

Msunduzi

Msinga

Ndwedwe

Hibiscus Coast

Kwasani

Richmond

Nquthu

KwaDukuza

Ezinqoleni

Ubuhlebezwe

uMngeni

uMvoti

Jozini

uMuziwabantu

Umzimkhulu

uMshwathi

eDumbe

Mtubatuba

Mthonjaneni Local

Ntambanana

Nongoma

Emnambithi- Ladysmith

Umzumbe

Mandeni Local

Umdoni

Hlabisa/Impala

Maphumulo

Vulamehlo

Transport, Roads
and Community
Safety

Social
Development
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Baviaans

Social
Development

Social
Development

Public Safety
and Liaison

Mbhashe Local

Metsimaholo

Finance

Local
Government,
Housing and
Traditional
Affairs

Ntabankulu

Limpopo
Mogalakwena

Molemole

Groblersdal

Makhudutamaga

Maruleng

Aganang

Polokwane

Greater Marble

Ba-Phalaborwa

Makhado

Blouberg

Mookgophong

Hall

Greater Giyani

Thabazimbi

Lepelle-Nkumpi

Fetakgomo

Tubatse

Greater Letaba

Mutale

Thulamela

Modimolle
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Chapter 9 Institutions

Mpumalanga
Mkhondo

Delmas

Dr JS Moroka

Lekwa

Thaba Chweu

Commission for Gender Equality

Msukaligwa

Dr JS Moroka

Emakhazeni

Bushbuckridge

Govan Mbeki

Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities

Emalahleni

Emakhazeni

Thembisile Hani

Nkomazi

Albert Luthuli

Independent Electoral Commission

Dipaleseng

Youth Commission

Repeat offenders: three consecutive years of non-compliance

North West
Mafikeng

Moses Kotane

Kagisano

Naledi

Tswaing

Kgetleng River

Ramotshere Moiloa

Mamusa

Ratlou

Ventersdorp

Moretele

Greater Taung

Molopo

Ditsobotla

City of Matlosana

Maquassi

Merafong

Gariep

Kheis

Phokwane

Hoogland

Tsantsabane

Kgatelopele

Dikgatlong

Sol Plaatje

Khai-Ma

Mier

Khara Hais

Magareng

Karoo

Kamiesberg

Richtersveld

Renosterberg

Siyancuma

Gamagara

Ga-Segonyana

Kareeberg

Moshaweng

Swellendam

Laingsburg

Kannaland

Breede Rivier/ Winelands Knysna

Witzenberg

Prince Albert

Cederberg

Cape Agulhas

Beaufort West

Bitou

Matzikama

Eastern Cape

Free State

KwaZulu-Natal

Amathole

Thabo Mofutsanyane

Amajuba

OR Thambo

Lejweleputswa

iLembe

Chris Hani

Motheo

Sisonke

Fezile

Uthukela

Xhariep

Umkhanyakude

Cacadu
Ukhahlamba

Limpopo

North West

Mpumalanga

Western Cape

Capricorn

Bojanala

Nkangala

Eden

Ngaka Modiri Molema

Gert Sibande

West Coast

Southern

Northern Cape

Waterberg

Office of the Premier

Education

Local Government, Housing
and Traditional Affairs

Social Development

Agriculture

Finance

Public Works

Sport, Recreation, Arts and
Culture

Economic Affairs, Environment
and Tourism

Health

Safety, Security, Liaison and
Transport

Tourism, Environmental
and Economic Affairs

Agriculture

Education

Health

Social Development

Provincial Treasury

Public Safety and Liaison

Public Works, Roads and
Transport

Community Safety

Finance and Economic Affairs

Office of the Premier

Sport and Recreation

Finance and Economic
Development

Health

Social Services and Population
Development

Education

Transport and Community
Safety and Liaison

Public Works

Agriculture and Land
Administration

Cultural Affairs, Sport and
Recreation

Economic Development and
Planning

Public Works

Roads and Public Transport

Sport, Arts and Culture

Finance

Transport, Roads and
Community Safety

Local Government and Housing

Agriculture, Conservation and
Environment

Health and Social Development

Social Development

Education

Economic Development

Health

KwaZulu-Natal

Umgungundlovu
Ugu

Sekhukhune

Independent Complaints
Directorate

Gauteng

District municipalities per province

Alfred Nzo

Department of Public Works

Free State

Western Cape

Stellenbosh

Department of Minerals
and Energy

Eastern Cape

Thembelihle

Drakenstein

Department of Health

Provinces
Northern Cape

Breede Valley

National

Namakwa
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Mpumalanga
Office of the Premier
Education
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KwaZulu-Natal

Northern Cape
Office of the Premier

Economic Affairs, Tourism,
Environment and Conservation

Health

Agriculture and Land Reform

Transport, Roads and
Public Works

Housing and Local
Government

Sport, Arts and Culture

Safety and Liaison

Social Development

Finance

Western Cape
Office of the Premier

Health

Education

Social Development

Sport and Cultural Affairs

Transport and Public Works

Local government: local and district municipalities
Eastern Cape

Nkandla (local)

Greater Kokstad (local)

Msunduzi (local)

Nquthu (local)

Dannhauser (local)

Okhahlamba (local)

Richmond (local)

Umvoti (local)

Indaka (local)

Kwasani (local)

uMngeni (local)

eDumbe (local)

Emadlangeni (local)

Ubuhlebezwe (local)

uMshwati (local)

Emnambithi- Ladysmith (local)

Hibiscus Coast (local)

Umzimkhulu (local)

Nongoma (local)

Imbabazane (local)

Ezinqoleni (local)

Ntambanana (local)

Hlabisa/Impala (local)

Amajuba (district)

uMuziwabantu (local)

Umdoni (local)

Jozini (local)

iLembe (district)

Mthonjaneni (local)

Umzumbe (local)

Mtubatuba (local)

Sisonke (district)

Mandeni (local)

Vulamehlo (local)

Umhlabuyalingana (local)

Uthukela (district)

Kwa Dukuza (local)

Umtshezi (local)

The Big Five False Bay (local)

Umkhanyakude (district)

Maphumulo (local)

Impendle (local)

Abaqulusi (local)

Umgungundlovu (district)

Ndwedwe (local)

Mkhambathini (local)

Endumeni (local)

Ugu (district)

Mbonambi (local)

Mpofana (local)

Msinga (local)

Ntabankulu (local)

Mbhashe (local)

Camdeboo (local)

Ingquza Hill (local)

Matatiele (local)

Mnquma (local)

Ikwezi (local)

Engcobo (local)

Umzimvubu (local)

Ngqushwa (local)

Kouga (local)

Senqu (local)

Mogalakwena (local)

Mookgophong (local)

Ba-Phalaborwa (local)

Thabazimbi (local)

Nyandeni (local)

Nkonkobe (local)

Kou-Kamma (local)

Inkwanca (local)

Aganang (local)

Fetakgomo (local)

Greater Giyani (local)

Mutale (local)

Maletswai (local)

Port St Johns (local)

Makana (local)

Intsika Yethu (local)

Blouberg (local)

Groblersdal (local)

Greater Letaba (local)

Thulamela (local)

Buffalo City (local)

Baviaans (local)

Ndlambe (local)

Sakhisizwe (local)

Lepelle-Nkumpi (local)

Greater Marble Hall (local)

Greater Tzaneen (local)

Modimolle (local)

Great Kei (local)

Blue Crane Route (local)

Sunday’s River Valley (local)

Amathole (district)

Molemole (local)

Tubatse (local)

Maruleng (local)

Capricorn (district)

Tsolwana (local)

Alfred Nzo (district)

Cacadu (district)

OR Thambo (district)

Polokwane (local)

Makhudutamaga (local)

Makhado (local)

Sekhukhunde (district)

Chris Hani (district)

Ukhahlamba (district)

Nelson Mandela Metro

Limpopo

Waterberg District

Free State

Mpumalanga

Mohokare (local)

Moqhaka (local)

Matjhabeng (local)

Naledi (local)

Setsoto (local)

Ngwathe (local)

Tokologo (local)

Letsemeng (local)

Mafube (local)

Phumelela (local)

Mangaung (local)

Dihlabeng (local)

Metsimaholo (local)

Masilonyana (local)

Lejweleputswa (district)

Kopanong (local)

Nketoana (local)

habo Mofutsanyane (district)

Xhariep (district)

Mkhondo (local)

Emalahleni (local)

Dr JS Moroka (local)

Nkangala (district)

Msukaligwa (local)

Delmas (local)

Emakhazeni (local)

Gert Sibande (district)

Northern Cape
Namakwa (district)

Gauteng

North West

Kungwini (local)

Emfuleni (local)

Westonaria (local)

Nokeng Tsa Taemane (local)

Lesedi (local)

Randfontein (local)
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City of Tshwane Metro

Bojanala (district)

Ngaka Modiri Molema (district)

Southern (district)
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Swellendam (local)

Bitou (local)

Lekwa (local)

Breede Rivier/Winelands (local)

Witzenberg (local)

Kannaland (local)

Bushbuckridge (local)

Cape Agulhas (local)

Beaufort West (local)

Cederberg (local)

Nkomazi (local)

Knysna (local)

Laingsburg (local)

Matzikama (local)

Thabo Chweu (local)

Stellenbosh (local)

Prince Albert (local)

Thembisile (local)

Govan Mbeki (local)

Eden (district)

West Coast (district)

Public bodies complying with section  of PAIA
 April- March 009

Breede Valley (local)
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National government departments

Western Cape
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Provincial government
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Local government
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Other public bodies complying with section 32 of PAIA
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Integrating PAIA with other interventions of the
Commission
PAIA’s status as a law of general national application
entrenching a fundamental human right has the
inevitable consequence that it affects the general
work of the Commission on a significant scale,
bearing relevance to all programmes. In this sense,
the sub-programme provides an expert base for the
integration of PAIA in a diverse range of substantive
sub-programme work.
The programme has integrated much of its work with
other initiatives of the Commission. In this regard the
following interventions merit noting: participation
and facilitation of xenophobia site monitoring and
reporting; xenophobia legal steering committee;
contributions to media interventions; contributions
to hearings and reports of the Commission; human
resources processes for internal integration of access
legislation; the sharing of practice, theory and process
with visiting regional and international delegations;
provision of opinions to and participation in the
disability programme; provision of opinions to and
participation in the equality programme and with the
work of the Commission’s legal services programme
nationally.
Recommendations
Formal reform on PAIA is long overdue. The need for
periodic review of the legislation must be acted on
with urgency, as these timeframes have lapsed. The
current framework to rights assertion in terms of
PAIA is a clear example and requires an immediate
overhaul to ensure cheaper, simpler and more
expeditious routes to accessing justice. Emerging
legislation also warrants close and continuous
monitoring of its impact on the fundamental right
to access information. Legislators need to pay close
heed to international trends in access to informationrelated legislation. Frameworks should, as a rule,
favour a coherent synergy with the PAIA legislation
to ensure that the right to access information is not
unjustifiably affected.
Apart from recommendations for urgent legislative
reform, urgent attention to the budgetary allocations
made for the execution of the PAIA mandate by the
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Commission is crucial. If adequate resources are not
timeously allocated, there is a real danger that the
legislation will atrophy very quickly.
A commitment by executive management and
political heads within public entities is a prerequisite
to attaining an organisational culture that eschews
secrecy and embraces information sharing. Staff
training further enhances such leads to develop
PAIA-based delivery. Training, orientation and senior
management commitment also align the principles
of Batho Pele, which guide the public service to
international delivery standards and to nationally
articulated development priorities in South Africa.
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6. Annexure  – Xenophobia Report:
Putting out the Fires
Part 
Introduction
The unprecedented xenophobic violence that swept
South Africa in May 2008 shattered our understanding
of tolerance and how far we have come as a nation
in building a society based on the constitutionally
entrenched values of human dignity, the achievement
of equality and the advancement of human rights and
freedom. The South African Human Rights Commission
(SAHRC or Commission) was faced with the greatest
disaster to date that it had to respond to within its
constitutional mandate.
This report seeks to record the Commission’s response
to the violence. The operations of the SAHRC were
significantly affected, as resources and personnel were
diverted to attend to the crisis. It is thus important
in terms of transparency and accountability that the
Commission record what it did during this period
and reflect thereon. For most role players, the crisis
was a time of great learning. It is important for
the Commission to record these lessons and make
recommendations on how to respond to disasters in
the future and what steps can be taken to address
xenophobia and other related forms of intolerance in
order to prevent such violence occurring again.
Report methodology
Information within this report has been compiled from
as many internal resources as possible, including:
minutes of meetings, official SAHRC reports, internal
reports and other internal documents, and face-toface interviews with staff. The report aims to provide
a broad overview of the responses by the various
SAHRC offices.
It must be stated at the outset that, given the enormity
of the crisis and the massive demands placed on staff,
not all actions and activities were recorded. Thus, this
report does not do justice to the entire scope and depth
of the Commission’s response to the crises.
Background to the disaster
South Africa has a long history of hosting migrants
from neighbouring and regional countries. Most
migrants are mine workers and farm labourers. The
advent of a democratic dispensation in 1994 saw the
relaxation of migration control. This led to a steady
increase in the number of migrants entering the
country. Most migrants are in search of economic
opportunities, as South Africa is perceived as a regional
economic powerhouse. Since 1994, South Africa has
also experienced an influx of refugees fleeing repressive
regimes and civil war elsewhere in African.
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South Africa is perceived by many non-nationals from
Africa who come here as a young, vibrant, promising
democracy that is economically strong, offering many
opportunities to all. This perception is set against the
reality of high unemployment and crime, and amid
enormous expectations among poor South Africans
that the constitutional dispensation will deliver a
better life that will lead them swiftly out of poverty.
Non-nationals are perceived by many South Africans
as competing for scarce economic resources, thereby
depriving nationals of long-awaited opportunities.
There is a general lack of knowledge among South
Africans about the legal status of non-nationals in
the country and the government’s obligations in
respect of them, rendering the common perception
that all African non-nationals are here illegally.
These perceptions are not assisted by high levels
of inefficiency in the Department of Home Affairs
(DoHA) in processing asylum applications within
a reasonable amount of time and free from corrupt
activities. Too many asylum seekers are unable to
navigate this system, leaving them undocumented and
vulnerable.
Within this context, non-nationals living in poor
communities where there is competition for many
scarce resources become targets for “scape goating”
and are blamed for many social ills, as well as the lack
of realisation of expectations. Since 1994, xenophobic
incidents of violence have occurred from time to
time across the country. Non-nationals have reported
significant levels of intolerance towards themselves.
In December 1998, the Roll Back Xenophobia
Campaign was launched. This was a project
organised by the SAHRC, the National Consortium
on Refugee Affairs and the United Nations High
Commissioner for Refugees (UNHCR). Despite these
and other efforts to address xenophobia, violence and
discrimination against non-nationals has continued.
More recently, in townships in the Western and
Eastern Cape, there have been a number of attacks in
which Somali shop owners have been murdered and
their shops looted.
The outbreak of the violence
On Sunday, 11 May 2008, xenophobic violence
broke out in Johannesburg’s Alexandra township,
spreading quickly across the Gauteng province.
Reports came in of attacks in areas such as Primrose,
Tembisa, Diepsloot and parts of downtown
Johannesburg, among others. Within a few days,
incidents were being reported from other provinces.
The nature of the violence was vicious and intense,
leaving an estimated 62 people dead in the Gauteng
region. The violence was mainly targeted at African
non-nationals, however some South African minority
ethnic groups, such as Tsonga and Venda, also fell
victim to the attacks.

South Africa experienced massive displacement of
people, with estimates ranging from 100 000 to 200 000
people. While many non-nationals fled as they were
under direct attack, the majority of displaced people
fled due to perceived threats and fear of impending
attack or harm. Property, homes and businesses were
looted and destroyed. The Gauteng region was worst
affected by the violence, experiencing loss of life and
significant displacement. It was followed by Cape
Town, where it was estimated that 20 000 people were
displaced. In Durban, there were also a few thousand
people displaced. Reports of incidents of violence did,
however, emerge from all provinces.
The disaster that unfolded had its roots well
entrenched in xenophobia, a matter the Commission
has been addressing for many years. This, together
with the many human rights challenges that the crisis
presented, obliged the Commission to respond in
terms of its constitutional mandate to promote, protect
and monitor human rights. The next chapter will
discuss the Commission’s responses.

Part 
Immediate responses
The Commission had never before addressed a
complex humanitarian disaster of the magnitude
that presented itself in May 2008. The Commission
did have the experience of responding to a number
of natural disasters in which hundreds of people had
been displaced, such as winter flooding and township
shack fires. Like most role players, the Commission
had little experience in dealing with disaster
situations. As South Africa’s national human rights
institution (NHRI), the Commission therefore had to
respond, while simultaneously determining its role.
Immediate response in Gauteng
On becoming aware of the initial attacks on 11 May
2008, the Commission sent a high-level delegation,
comprised of the Deputy Chairperson, Zonke
Majodina, the CEO, Advocate Tseliso Thipanyane,
various members of senior management, the media
relations officer and the Commission’s non-nationals
coordinator, among others, to the Alexandra area in
order to obtain first-hand information and assess the
situation.
At the Alexandra police station, the delegation was
briefed by the local South African Police Services
(SAPS) station commander and the chairperson of
the local community policing forum. Victims of the
violence who had sought shelter at the police station
were interviewed. Due to the volatile situation in the
area, the delegation was advised not to conduct a
walk-about to assess the damage that had occurred.
Media exposure
Immediately thereafter, the Commission’s CEO

held a press briefing in which he unequivocally and
categorically condemned the violence. The SAHRC
also issued a formal press statement, which received
substantial coverage in the media. This led to many
further interviews, including on 13 May 2008, when
the Commission’s Deputy Chairperson appeared
on national television – on the SABC’s Morning Live
show. On the show, the CEO continued to appeal
for calm, while also placing the issue firmly within a
human rights perspective in the public domain. The
Commission was inundated with media requests for
interviews, comments and sound bites, and these were
fielded by various commissioners and members of
staff. Within the initial chaos it was difficult to obtain
information and track the unfolding of the violence.
Media reports proved a useful source of information to
monitor the violence.
Establishment of Internal Coordination Committee
(ICC)
On 22 May 2008, the SAHRC Gauteng head office
set up an Internal Coordination Committee (ICC) to
manage the Commission’s internal response between
its various programmes, provincial offices and external
stakeholders. The ICC became the main conduit
through which updates, developments and information
were disseminated internally. The ICC members also
acted as the response team on urgent matters. The
Commission’s non-nationals coordinator became the
point person for responding to e-mail and telephonic
inquiries from the public. The Commission received
many inquiries from people wanting to provide
humanitarian assistance or simply wanting to express
their outrage at the attacks and/or deplore the lack of
an adequate government response.
Initiating preventative activities in other provinces
On 21 May 2008, all SAHRC provincial offices were
requested to urgently develop and implement early
warning and preventive measures to curb the potential
spread of xenophobic attacks. Provincial offices were
requested to organise community meetings, dialogues
and imbizos with community stakeholders, particularly
in those areas where there were high concentrations
of non-nationals. Offices were requested to meet
with leaders of non-national organisations, local
government officials and community leaders. These
meetings aimed to encourage peaceful co-existence
and respect for dignity and other human rights.
Finally, provincial offices were requested to take
advantage of media opportunities to communicate
the Commission’s messages. Provincial offices
mapped out their response plans and commenced
implementation.
Declaring “business unusual”
On the afternoon of 22 May 2008, the CEO
communicated to all staff that “ordinary operations
of the Commissions would stand in abeyance until
further notification”. This communication effectively
suspended all programmatic operations of the
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Commission in order for staff to attend to response
activities.
The provinces of Gauteng, the Western Cape and
KwaZulu-Natal were the worst affected by the
violence, recording the highest numbers of displaced
people. Staff in these provincial offices were
substantially involved in the crisis. In provinces that
were less affected, such as Limpopo, Mpumalanga and
the Northern Cape, a number of activities occurred,
including stakeholder meetings, radio interviews,
monitoring “hotspots” and attending provincial task
team meetings.
Preventative activities in the Western Cape
From early in the week commencing 19 May 2008 the
Commission engaged with various police- and civil
society-initiated preventive activities. Most notably,
at an urgent meeting called by the SAPS on Tuesday,
20 May 2008, civil society was invited to form part
of a safety forum that would provide a link between
civil society and various government role players for
information sharing. At an SAHRC-facilitated meeting
on 21 May 2008, the four civil society organisations
were determined: People Against Suffering,
Suppression, Oppression and Poverty (Passop); Cape
Town Refugee Centre; Scalabrini Refugee Centre;
and Black Sash. Despite the concerted efforts of
civil society, on the night of Thursday, 22 May 2008
violence erupted in Du Noon, spreading throughout
Cape Town well into the next day. By this stage,
civil society and the Commission already had wellestablished and coordinated working relationships.
Over the weekend of 23-24 May 2008, all staff assisted
by monitoring the situation on the ground, diffusing
tense situations between non-nationals and police or
government authorities, attending various emergency
meetings with authorities, and answering telephones
at the office to refer people to places where they could
receive assistance.

Part 
SAHRC responses to the disaster
Coordination and facilitation role of the Commission
The SAHRC took on an important coordination and
facilitation role during the disaster, liaising with
and between civil society, government officials,
international agencies, the media and the affected
non-nationals. As an independent state institution,
the Commission is uniquely placed to take on such
a role in a disaster, where there is a need to assist in
the facilitation of communication and coordination at
different levels between various stakeholders.
Gauteng – establishment of a Chapter 9/Civil Society
Forum
On 14 May 2008, the chairpersons of the SAHRC,
Commission for Gender Equality (CGE), Independent
SAHRC ANNUAL REPORT | PAGE 8

Electoral Commission (IEC) and the Youth
Commission convened an urgent consultative meeting
with a wide range of stakeholders. Attendees included
government representatives, UN agencies and civil
society. The aim of the meeting was to discuss the
crisis so as to embark on a collective, holistic and
coordinated response. Four task teams were formed
to focus on: legal interventions (led by the CGE);
humanitarian responses (led by Centre for the
Study of Violence and Reconciliation – the CSVR);
community outreach (led by Umthombo Wolwazi);
and government relations (led by the SAHRC). It was
decided that weekly meetings would be held. Those
participating in the process referred to the structure as
the Chapter 9/Civil Society Forum.
The purpose of the weekly consultative meetings
was for stakeholders to share information and
plan intervention strategies. With the assistance
of volunteers from the faith-based community, the
SAHRC set up information-exchange processes such
as a database and a Google alert group for electronic
information dissemination to the forum participants.
The weekly meetings in Johannesburg continued
until mid-July 2008. Whereas the initial meeting was
attended by some 90 attendees, this attendance rate
declined quite rapidly. A number of reasons have
been put forward for the lack of participation by role
players at these meetings. Some argued that there was
such an enormous amount of work that needed to be
done that there was not enough time to sit in meetings
that were often long and tedious. It was challenging to
limit the scope of these meetings as there were never
formal terms of reference.

Finally, the Chapter 9/Civil Society Forum was also
criticised for failing to include non-national leadership
from among the displaced people.
Attendance at Joint Disaster Management Committee
meetings
The SAHRC attended the cities’ Joint Disaster
Management Committee meetings. The Commission
observed that government officials who attended often
were of insufficient seniority to make decisions and
provide commitments, thus slowing down the disaster
response.
Western Cape civil society task team
In Cape Town, the office hosted and provided
secretarial support to the Western Cape civil society
task team. These meetings began with specific terms
of reference, which were reassessed from time to
time. The composition of the group also changed. In
the beginning, there was no non-national leadership
representation, however this changed in time, as
civil society assisted in assuring their attendance.
International agencies such as UNHCR, UN Office for
the Coordination of Humanitarian Affairs (OCHA)
and the World Food Programme also attended
these meetings. The meetings were also affected by
the changing composition of government officials
attending. A number of Premier’s office and, less
frequently, Mayor’s office officials attended. At times,
senior officials attended.

The legal working group, led by the CGE, was
established at the initial meeting of the Chapter 9/Civil
Society Forum. The joint lead role eventually evolved to
Lawyers for Human Rights, with the SAHRC providing
secretarial services. The mandate of this working
group was to look into all the legal issues pertaining
to the violence, such as assisting the displaced with
legal advice on civil claims, to lay criminal charges
against perpetrators of the violence, to ensure witness
protection, to consider possible litigation on a range
of issues and to liaise with relevant government
departments on broader issues of protection.

As an independent institution, the Commission
sought throughout to provide a neutral space in which
civil society, government and non-nationals could
communicate in order to resolve the crisis in a dignified
manner. The complexities of navigating and facilitating
relationships in which many role-players have not
previously worked together and have different modus
operandi cannot be underestimated. This gave rise to
many a tenuous situation in which the sustainability
of such meetings became questionable. The ongoing
nature of these meetings bears testimony to the
collective’s commitment, under difficult circumstances,
to ensuring a dignified solution, albeit with varied
understanding thereof. In total, some 20 meetings were
facilitated by the Commission. Most were preceded
by a pre-meeting of civil society in preparation for the
meeting with government.

The task teams did not receive adequate logistical
support. Minutes were often not circulated quickly
enough due to technical problems. One member
reflected that: “We were expected to meet during
the week, draw up minutes, follow up on activities
and travel to the SAHRC offices for weekly feedback
at our own expense. It was unsustainable.” Despite
the Development Bank of Southern Africa (DBSA)
indicating a willingness to donate R500 000 to the
Chapter 9/Civil Society Forum for activities within the
mandate of the task teams, this failed to materialise.

In the initial days of the violence, the Cape Town
offices facilitated the end of a hunger strike by Somali
residents of the Soetwater safety site and the end of
a hunger strike at the Blue Waters site, and assisted
in diffusing a particularly tense standoff between
police and residents at the Blue Water site. Initially
there was enormous distrust between non-nationals
and government officials. The office facilitated and
encouraged the building of relationships and channels
of communication between non-nationals and
government.

Monitoring activities of the SAHRC
Monitoring the violence and responses thereto became
one of the key areas of activity for the Commission.
Monitoring and making the Commission’s observations
known is in line with the institution’s constitutional
mandate.
Monitoring in Gauteng
One of the most visible effects of the violence was the
massive displacement that ensued, as people sought
protection at various police stations, churches and
community halls. The Commission drafted monitoring
guidelines for its teams, which conducted regular
monitoring visits to the police stations. Interventions
were often made immediately and on-site. For example,
the SAHRC successfully addressed the refusal of some
police stations to allow displaced non-nationals to
gather (e.g. Ivory Park and Tembisa police stations).
Police stations where many displaced people
gathered were understandably not equipped to host
large groups of people seeking safety and shelter.
While sheltering at a police station provided some
semblance of physical protection, the monitoring
teams’ internal site visit reports indicated that the
stations were severely overcrowded and not fit for
human habitation, despite the enormous efforts by
non-governmental organisations (NGOs), religious
groups and individuals, who provided voluntary
assistance and relief. Also, the relief effort as a
whole was generally uncoordinated, resulting in
disparate relief being provided. There was a margin
of improvement when displaced people themselves
coordinated themselves into various committees.
During site visits, the SAHRC spoke with
and interviewed displaced people and their
representatives. A major concern was the lack
of information from government authorities on
what was happening. This led to uncertainty,
confusion and inaccurate rumours being circulated.
Where individual complaints were brought to the
attention of the Commission, follow-up was made.
Alternatively, the person would be referred to a more
appropriate entity that was better equipped to deal
with the issue.
The SAHRC monitored the relocation of displaced
people from police stations to designated safety sites
that local government had established. In Gauteng,
six sites were established, namely: Rifle Range Road
(Forest Hill); DBSA Olifantsfontein (Midrand);
River Road Corlett Drive (Lyndhurst); Wadeville
(Heidelberg – for a brief period); Rand Airport; and
Wit Road (Springs).
The SAHRC formally raised its concerns in
correspondence to the government task team on the
apparent lack of proper planning and consultation
with the displaced community regarding the move.
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The living conditions at the safety sites were still,
in the Commission’s view, unsatisfactory – even
though they were somewhat better than at the
police stations. Shelter at the safety sites consisted of
UNHCR-provided tents and service provision was
coordinated by the provincial Disaster Management
Centre. There were many complaints from displaced
non-nationals about basic issues such as food and
sanitation. However, the major complaint throughout
was the lack of information provided by authorities.
This resulted in much frustration and anger being
expressed by non-nationals, due to uncertainty about
their future.
Other interventions arising out of the Commission’s
monitoring activities included: facilitating NGO access
to sites; and individual mediations between displaced
people and officials, among displaced people
themselves and between displaced people and service
providers on site.
During May 2008, some ten site visits were conducted
and in June 2008, eight site visits were conducted, with
these visits tapering off between July and September
2008. Initially, site visits were spread between the
various sites. From July 2008 onwards, site visits were
confined to the Rifle Range site.
Monitoring in KwaZulu-Natal (KZN)
The Commission’s KZN office worked extensively on
the ground in the various sites where non-nationals
gathered. Commission officials liaised directly with
either disaster management or relevant civil society
and international agencies where there were issues
that needed addressing. For example, where there
was a lack of food, the office contacted the Red Cross
directly and informed them of the need. In many
instances, the Commission officials would collect the
food and necessary supplies and deliver them to the
site.
Alternatively, the office liaised with the regional Social
Development offices in order to inform the authorities
of the needs of the displaced people. It would appear
that the Durban authorities were least prepared for the
disaster and the KZN office expended most of its time
and energy assisting civil society with the relief effort.
The KZN office was also directly involved with
monitoring the numbers of displaced people at the
various sites. Together with civil society organisations
such as the Red Cross and Black Sash, staff would
attend at sites in order to count and make lists of
people.
Monitoring in the Western Cape
In the Western Cape, authorities began establishing
safety sites at coastal camp sites and a military field
on the weekend of 24-25 May 2008. About 20 000
people were displaced and the six major government
safety sites were geographically spread out – some
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50km-60km from the city centre. It was clear that the
Commission would be unable to monitor these sites
with its staff complement. To this end, a training
manual and code of conduct for volunteers was
developed. Through liaison with various NGOs, in
particular Black Sash, the first group of volunteers was
trained on the morning of 30 May 2008. By lunchtime,
these volunteer monitors were inside the Soetwater
safety site monitoring the situation and conditions. In
total, seven such training sessions were conducted,
resulting in reports being forwarded electronically and
by fax to the Commission offices on a daily basis in the
initial weeks of the crisis. The information was placed
on an internal database.
Commission staff conducted 11 monitoring and
verification of volunteer information visits at various
sites, including Youngsfield, Silwerstroom and Blue
Waters. The information that was gathered resulted
in five site reports with recommendations released
publicly by the Commission and forwarded to the
relevant government officials (Youngsfield Camp, 28
May 2008; Silwerstroom Camp, 6 June 2008 and an
update report on 18 June 2008; Blue Waters, 26 June
2008; and a consolidated camp report on 10 July 2008).
Safety site monitoring challenges
The Commission was confronted with a number of
challenges when conducting its monitoring activities.
These included:
•

The Commission had never been faced with
monitoring disasters on this scale before. Thus,
there was no internal experience on which to
draw. Commission officials had to learn on the
job while they were monitoring the situation.
The Commission had to draw on a wide range of
international resources within the human rights,
refugee and humanitarian fields, adapting these
guidelines to the South African context, and
constitutional and legal framework.

•

Throughout the humanitarian crises there was
continued debate, both internally and externally,
about what level of assistance government ought
to provide and what standards ought to be used.
By the end of the crisis this was still not clarified.
The SAHRC developed its own monitoring tools
based on international standards from various
sources.

•

The Commission was criticised in Gauteng for
not releasing its own internal monitoring reports.
In the Western Cape, this was not the case, as
a number of official Commission reports were
released. Also, the monitoring conducted in the
Western Cape complemented the monitoring
activities of civil society

•

In Gauteng, a particular challenge was that of
disaster management services being contracted

out to private service providers. When the SAHRC
raised issues with these private contractors they
would simply refer the matter to government.
This would result in delays and, too often, issues
becoming lost within bureaucracy.
•

In the Western Cape, the Commission experienced
significant information technology challenges,
which inhibited effective and continuous
communication with its volunteers.

Communication with government stakeholders
In Gauteng, Commissioners and senior members of
staff engaged with senior government officials in order
to promote and create an awareness of the human rights
implications of the situation and the responses. Formal
communications with government officials generally
failed to yield responses other than acknowledgments
of receipt of correspondence. A notable exception was
the City of Johannesburg’s Community Development
Directorate, which proactively engaged with the
SAHRC on issues regarding the displaced community’s
need for participation in decisions that affected them,
information dissemination and local community
engagement regarding reintegration. Meetings and
telephonic conversations with government officials
proved to be more effective.

A number of issue-specific meetings were initiated by
the Commission, often including both government
and civil society. For example in the Western Cape, a
meeting was held on 5 June 2008 with a senior Home
Affairs official in an effort to resolve the ongoing
complaints of poor service being experienced by nonnationals.
Community outreach and advocacy
In Johannesburg, at the initial meeting of the Chapter
9/Civil Society Forum, the NGO Umthombo Wolwazi
was tasked with leading the community outreach
initiative. Umthombo Wolwazi spearheaded a
number of diversity and tolerance sensitisation
initiatives in Dobsonville and Kliptown in Soweto, as
well as in Primrose, in Ekurhuleni.
SAHRC activities
The SAHRC continued with its own community
outreach and advocacy throughout the country. A
number of events were participated in or arranged
with local communities and various target audiences.
The Western Cape and KZN offices conducted a
number of community outreach and advocacy
interventions during the period that were not
specifically recorded. The table below sets out these
initiatives in more detail.
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Date

Place

Target audience

Eastern Cape
4 June 2008

Mdantsane

Safety and security stakeholders

21 June 2008

East London

All stakeholders

Bloemfontein

Public lecture at AB Xuma Trust

KwaThema

General public

Ennerdale

General public

Heidelberg

General public

Ekurhuleni

Safety and security stakeholders

Johannesburg Inner City

CBO stakeholders

Kensington

NGO stakeholders

Johannesburg

City of Johannesburg community development
workers

4 June 2008

Polokwane

Radio interview, Thobela FM

27 June 2008

Moletse-Mosale

Traditional leaders

25 July 2008

Musina

Youth

24 July 2008

Polokwane

Radio interview, Moletjie community radio

20 September 2008

Polokwane

All stakeholders

21 September 2008

Manna Village

Community members

8 December 2008

Komatipoort

All stakeholders

9 December 2008

White River

All stakeholders

Free State
13 June 2008
Gauteng
3 June 2008
12 June 2008
16 June 2008
5 July 2008
7-8 July 2008
30 July 08
9 September 2008
Limpopo

Mpumalanga

Northern Cape
19 June 2008

Riemvasmaak

20 June 2008

Kai !Garib

22 June 2008

Upington

6 July 2008

Upington

10 July 2008

Upington

11 July 2008

Kuruman

17 July 2008

Upington

General public

Government stakeholders
Religious leaders
Public march against xenophobia
General public
Radio interview, Radio Riverside

North West
3 June 2008

Brits

Religious leaders

4 June 2008

Brits

All stakeholders

10-11 June 2008

Brits

Schools
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Date

Place

Target audience

12 June 2008

Mafikeng

Provincial lekgotla with Premier’s office

13 June 2008

Madibeng

High schools

17 June 2008

Madibeng

Monitoring hotspots

18 June 2008

Brits

Westwood and Rabboni High Schools

1 July 2008

Wonderkop

Somali nationals

22 July 2008

Zeerust

General public

23 July 2008

Madikwe

General public

24 July 2008

Tlhabane

15 October 2008

Rustenberg

South African Council of Churches member
churches
Radio interview, Moletjie community radio

Northern Cape
6 August 2008

Rosedale

General public

17 August 2008

Upington

Religious leaders

25 August 2008

Groblershoop

Community stakeholders

28 August 2008

Straausborg

Community members

Public speaking engagements
Representatives of the Commission also participated
in various public seminars that were hosted by other
stakeholders. Examples of these include events
hosted by:
• Centre for Conflict Resolution, 4 June 2008;
• Institute for Security Studies, 5 June 2008;
• International Organization for Migration
Maputo Southern African Development
Community meeting, 9 June 2008;
• Office of the Presidency, national tribute in
remembrance of the attacks, 3 July 2008;
• Inter Faith Forum, Cape Town: “Religion and
Disaster”, 12 August 2008; and
• Presentation and discussion, Limmud, Strand:
• “The Xenophobia crises, do we truly
understand equality and dignity?”,
30 August 2008.

real-life situations, it was difficult not to assist where
possible.
KwaZulu-Natal
The SAHRC KZN office attended at a police station on
the first night that violence broke out, ensuring that there
were sufficient food and blankets. Further into the crisis,
the office would continue to ensure that basic needs were
being met by attending the various sites to ascertain how
many babies were there and whether they had sufficient
food, formula and diapers.
The office identified multiple challenges affecting the
distribution of food, basic necessities and essential
services. It was a continuous operation, identifying the
needs and contacting relevant officials or organisations to
ensure that these basic needs were met.

World Refugee Day, 20 June 2008
The SAHRC hosted the commemoration of World
Refugee Day with a public event at Constitution Hill
in Johannesburg. Members of local and displaced
communities participated. In Cape Town, Parliament
hosted an event in which the Commission participated
by making a public statement. In Durban, the SAHRC
participated in an event launching an anti-xenophobia
toolkit and video. The event was arranged by NGOs and
refugee service organisations, with some funding from
the local municipality.

Western Cape
The SAHRC Western Cape office was acutely aware that
it was not in a position to contribute to the humanitarian
relief effort. Despite this, the office received several calls
for assistance of a humanitarian nature. The approach
of the office was to facilitate and refer these requests to
appropriate government officials or NGOs. For example,
the SAHRC informed disaster management that police
were refusing to transport a pregnant woman back to a
safety site after an emergency visit to the hospital and
ensured that this occurred. The office would also, when
requested by NGOs, fill its vehicle with humanitarian aid
destined for safety sites on scheduled visits.

Humanitarian assistance
The Commission is not mandated, resourced or equipped
to provide humanitarian assistance. Despite this, given
the enormity of the crisis and being confronted with such

Only in the initial days of the crisis was humanitarian
relief delivered at Commission offices. This was then
handed over to site managers and volunteer organisers at
the various displacement sites.
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Other intervention activities
The SAHRC participated in and/or initiated many
activities outside of the major categories identified
above. These are listed and described below:
•

•

•

was developed with advice and input from
UNHCR and OCHA on its development.
•

Public march
On 24 May 2008, members of staff from the
Gauteng head office participated in a public march
in central Johannesburg against xenophobia,
organised by civil society.
Media
The Commission retained a high media profile
throughout the crisis. Through these interventions
the Commission sought to consistently draw
attention to the rights of non-nationals and
displaced people, and the unacceptability of the
use of violence to resolve social conflict.
Rights training for non-nationals
In Cape Town, four human rights training
sessions were held with non-nationals in safety
sites. The training aimed to empower nonnationals with information concerning their rights
in the safety sites. To this end, a training toolkit

•

Legal assistance
On 24 June 2008, two SAHRC candidate attorneys
and an intern attended a training workshop on
refugee issues hosted by ProBono.org and Deneys
Reitz Attorneys. These SAHRC staff members
thereafter assisted ProBono.org’s refugee clinic by
helping non-nationals with their legal complaints.
The Commission received very few formal
legal complaints during the crisis. Most matters
were inquiries that were disposed of through
immediate advice, referral or direct intervention
by the Commission.
Education
Despite significant time and energy expended in
Cape Town on the provision of access to education
for children in safety sites, little was achieved.
The Commission made numerous follow-ups and
had meetings with the Department of Education.
However, it was clear that despite processes
being initiated, many children remained without
education during the crisis.

Specific intervention – going the extra mile
Example 
On 16 July 2008, the SAHRC Cape Town office was visited by some 265 Zimbabweans shortly before 16h30.
The Zimbabweans had been chased away from the Barrack Street DoHA offices while queuing to apply for
refugee status. Following discussions with DoHA officials, an undertaking was given that all 265 people
would receive service the following day. The Zimbabweans were registered at the SAHRC offices and staff
left shortly before midnight, with two foreign interns remaining with the non-nationals on the pavement
outside the Barrack Street DoHA through the night to monitor and ensure that they were not further
harassed by police or security officials. The next day they were provided with assistance by the DoHA.

Specific intervention – assisting in particularly challenging situations
Example 
R8 Group
The SAHRC intervened and attempted to resolve the impasse of the R28 Group. This group of residents
of the Rifle Range site refused to participate in the DoHA registration process due to a lack of information
and understanding of the process. As events unfolded, the group was evicted from Rifle Range, taken to the
Lindela Repatriation Centre and released. They then set up residence alongside the R28 road, which runs
past Lindela. The Commission made a number of monitoring visits and the Chairperson unsuccessfully held
many meetings with the groups’ leadership in an attempt to break the impasse.
Eventually, some men were arrested for traffic-related violations, with charges later being withdrawn.
Others were sent to the Lindela Repatriation Centre, ostensibly for immigration status verification. The
Commission seriously considered intervening in litigation initiated by Lawyers for Human Rights.
However, there was insufficient internal capacity to take on an urgent matter at that particular point in time.
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Part 4
Reintegration and the closure of sites
Gauteng
The Commission frequently requested information
and details of the reintegration plan from the Gauteng
provincial MEC for Local Government (the focal
point for the provincial government task team). The
Commission never received such information. The
Consortium on Refugees and Migrants in South
Africa initiated court proceedings unsuccessfully in
an attempt to obtain such information. In partnership
with the parliamentary task team that was set up to
probe the violence, the Commission convened two
meetings, on 27 August and 10 September 2008, in an
attempt to facilitate dialogue between government
and various civil society stakeholders on matters of
reintegration and the need for a comprehensive plan.
These efforts proved fruitless, with all Gauteng sites
being closed on 30 September 2008.
KwaZulu-Natal
The SAHRC offices held and attended many meetings
on the reintegration and coordination of non-nationals.
Staff in the KZN office initially attended centres with
NGOs and took down information from people,
including their names, status and details of the
assistance they required.
Western Cape
In Cape Town, many of the task team meetings
were designed around identifying blockages to
reintegration. Government officials attended these
meetings and a number of practical challenges were
navigated through communications which took place
at such meetings. Towards the end of the year, after the
formal closure of all sites, a number of meetings were
attended with disaster management concerning the
impending eviction of non-nationals from the remaining
safety sites. By December 2008 an understanding
had been reached with disaster management that no
applications were be brought during the end-of-year
holiday period and that civil society would continue in
its efforts to assist and encourage the remaining safety
site residents to reintegrate.
Moving towards the future
UNHCR-initiated protection working groups
The UNHCR has sought to convene protection working
groups in both Johannesburg and Cape Town in order
to deal with the ongoing protection issues that confront
refugees. The Gauteng office has participated in this
forum and, to a lesser extent, the Western Cape office
has encouraged the development of such a group.
Reflective processes
The SAHRC has participated in various stakeholder
think tanks and processes that seek to reflect on
the disaster and lessons learnt. For example, the
Commission has:

•

•
•

Participated in and facilitated discussions by
the Human Sciences Research Council into the
root causes of xenophobia (23 September 2008),
and on migration policy (7 November 2008);
Participated in the DoHA social dialogue for
tolerance; and
Participated in the OCHA and United Nations
Development Programme resident coordinator
assessment and overall evaluation of the
response to the crises (3-4 December 2008).
Similar processes took place in Cape Town.
The SAHRC facilitated the civil society process
on 21 November 2008.

Ongoing activities
The SAHRC continues to promote understanding for
tolerance and diversity. For example, on 13 August
2008 the Commission, in partnership with the City
of Johannesburg, hosted a public discussion on
“Migration, urban inclusion and the empowerment of
all city residents”.
Partnerships for events
The SAHRC continues to receive numerous requests
for partnership from a range of stakeholders
on longer-term specific educational and public
awareness interventions. These will form part of the
organisation’s work plan for years to come. As part of
Human Rights Month events, the SAHRC hosted its
annual Human Rights Day Conference on 18-19 March
2009, with the theme: “Unity in diversity: promoting
and advancing constitutional values in South Africa.”
Unfinished business – situation as at 31 March 2009
In the Western Cape, despite repeated announcements
of the commencement of eviction proceedings by
government, there continue to be residents at the
last two remaining safety sites (about 450 residents
at Blue Waters and about 60 Youngsfield). These
residents persist in their claims that they are unable
to reintegrate due to fears for their safety. Though the
sites are officially closed, government still provides
services such as sanitation and access to water. In
Gauteng the last remaining site, Akasia, was forcibly
closed on 9 March 2009. It would appear that many
of these residents still live in hope of resettlement
in a third country, thus creating a complex situation
that requires resolving. Finally, the success rate for
the conviction of criminal acts committed during the
violence still needs to be determined and evaluated.

Part 5
Conclusions
In a sense, despite the enormous energy and resources
that were sapped in dealing with the crisis, it is now
that the real work of addressing the causes of the
violence begins. It is now that renewed energy and
commitment is needed from all stakeholders to
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guarantee that preventative measures are taken to
ensure that South Africa avoids such a disaster in the
future. This chapter will reflect on some of the lessons
learnt and make recommendations on a way forward.
The chapter is divided between reflecting on the crisis
and reflecting on building a human rights culture in
which diversity is truly embraced.
Key lessons learnt by the Commission
Responding to a disaster
• As an NHRI it is important to have a clear policy
on how to respond to crises (or, more correctly,
disasters). Such policy should clearly set out the
role of the Commission. This would assist in
managing the expectations of stakeholders and
ensure that the institution’s limited resources are
used in the best possible manner.
•

At the outbreak of a disaster, it is essential that the
Commission establish lines of communication with
government authorities and clarify the roles of the
different agencies.

•

The Commission should ensure that sufficient
attention is given to reporting and recording the
activities that it undertakes. This is important
for a number of purposes, such as: reporting to
Parliament; holding government accountable; and
conducting research and evaluations.

•

•

•

•

•

Negotiating relationships and interacting with
stakeholders during a disaster increases and
highlights existing tensions in these relationships.
Individuals are under enormous stress and this
needs to be carefully managed.
The nature, membership and extent of
participation by role players are always a matter of
contestation. This is further complicated by virtue
of the enormous resources required to ensure that
adequate participation of all relevant stakeholders
occurs. Failing to be cognisant of these issues
places the Commission at risk of being criticised
for being insufficiently inclusive.
As a disaster unfolds there is a need to
continuously evaluate the Commission’s response
and adjust accordingly. A change in strategy does
not imply that the initial strategy was incorrect or
defective but may, in fact, indicate an appropriate
redirection of a response in line with the changing
demands of the disaster.
Disasters most directly affect the most vulnerable
and their economic and social rights. Issues need
to be addressed swiftly by the state to ensure that
rights are protected and fulfilled.
There is a need to adopt multiple and
simultaneous strategies to address the human
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rights issues that arise during a disaster. These
strategies may include: conflict resolution
mechanisms such as mediation and facilitation;
having a clear media and advocacy strategy;
carrying out monitoring activities and producing
reports; effective networking and liaison; and,
where these fail, litigation.
•

Effective communication with all role players and
affected people in a disaster is key to ensuring
that conflict is minimised. Communication and
provision of information is essential to upholding
the dignity of victims.

Participation in decision making is a further key
component of upholding the dignity of disaster
victims and avoiding unnecessary conflict.

The recommendations that have been made should
be followed up and implemented. For instance, in
terms of CERD and recommendations made by the
CERD, South Africa must draft and promulgate
hate crimes legislation. This process should be fast
tracked.
•

South Africa must finalise and implement a
National Action Plan Against Racism.

•

The DoHA must do more to eradicate corruption
and ensure effective service delivery to nonnationals.

•

Government departments should develop

coordinated integration programmes for refugees
and integration measures for refugees need to be
considered and developed.
•

Additional education, communication and
awareness-raising initiatives are needed to
promote tolerance and diversity.

Finally, xenophobia cannot be addressed by
government and the SAHRC alone. This form
of discrimination requires every citizen and all
stakeholders to reflect on their role, active or passive,
that led to the creation of an environment in which
such violence could erupt. There is a collective
responsibility to ensure that this never happens again.

Recommendations
For the Commission
• The Commission should draft its own policy on its
role during a disaster. This policy should be widely
disseminated.
•

The Commission should prepare internal
contingency plans in the event that there is another
xenophobic or other disaster.

•

The Commission must continue with its work
of addressing the human rights issues of nonnationals in South Africa.

•

The Commission must continue its work of
advocating tolerance and diversity, reassess
its current work and, where possible, develop
additional strategies.

•

The Commission must advocate that the state
comply with its international obligations,
particularly regarding the Convention on the
Elimination of Racial Discrimination (CERD) and
the Convention against Torture.

To government
• There is a need for government to develop early
warning systems as a preventative mechanism.
•

More work is needed in the area of disaster
management to ensure that South Africa has
adequate disaster and contingency plans in place
to address both complex and natural disasters in
the future.

•

Government must determine minimum standards
that victims can expect in times of disaster.

•

These plans and minimum standards need to be
communicated to relevant stakeholders.

•

These obligations need to be taken more seriously.
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