


* a planning and educational tool for schools, principals and teachers on what
their obligations are vis-G-vis children, and hence what their rights are vis-G-vis the
departments of Basic Education to enable them to meet their obligations to children;

* a summative planning and monitoring tool for the departments of Basic Education
as to their respective obligations;

* a planning tool for institutions of higher learning and the DBE on their roles and
responsibilities in relation to improving the quality of teachers, teaching and
learning in the classroom;

® an information tool for other relevant departments such as Finance and
Women, Children and People with Disabilities (DWCPD), the Departments of
Performance, Monitoring and Evaluation (DPME), Health, Water, Sanitation and
Local Government on their obligations and how these may be fulfilled;

® an information tool for Members of Parliament to aid in their legislative
development role and oversight role in respect of implementation and budgeting
by the national and provincial departments of Basic Education;

* aplanning, educational, monitoring and advocacy tool for civil society (including
trade unions, NGOs, CBOs, research and other academic institutions);

* a planning and monitoring tool for development partners and donors on the
interventions that should receive priority funding and technical support to realise
the legal and developmental basic education obligations of the State.

6 The scope of the Charter

Section 29 (1) (a) of the Constitution recognises the right of everyone to “basic education,
including adult basic education”. Article 1 of the World Declaration on Education for All
defines basic education as an education which provides “essential learning tools (such as
literacy, oral expression, numeracy, and problem solving) and the basic learning content
(such as knowledge, skills, values and attitudes) required by human beings to be able to
survive, to develop their full capacities, to live and work in dignity, to participate fully
in development, to improve the quality of their lives, to make informed decision, and to
continue learning” (UN CESCR. General Comment No. 13, 8 December 1999). In addition,
basic education includes fundamental education for adults who have not yet had their basic
learning needs satisfied (UN CESCR. General Comment No. 13, 8 December 1999).

There are various vehicles for the delivery of basic education. These include early child
education, primary, secondary and further education and vocational training, and
adult basic education and training. The World Declaration on Education for All views
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primary education as the main vehicle for “the basic education of children outside
the family”, and secondary education as the primary vehicle for the “completion of
basic education and consolidation of the foundations for life-long learning and human
development” (UN CESCR. General Comment No. 13, 8 December 1999).

Thus, not only children but adults enjoy the right to basic education, and it extends
beyond schooling. This Charter will, however, primarily focus on the rights of children
to basic education through pre-primary, primary and secondary schools which the DBE
is expressly mandated to realise. This does not mean that the SAHRC does not recognise
the right of adults to basic education or the obligations on the State to deliver basic
education through vehicles other than schools, such as Further Education and Training
(FET) colleges.

The State’s obligations include the duty to respect, protect and fulfil the rights of
children to basic education (UN CESCR. General Comment No. 13, 8 December
1999).Within this continuum, this Charter will endeavour to provide a detailed
Statement of what these obligations entail in the context of South African children
and in the context of international, regional and national commitments.
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7 The 4A legal framework

Katarina Tomasevski, the former UN Special Rapporteur on the right to education,
constructed what is known as the 4A framework which maps out the scope and nature of
the obligations on the State to fulfil the right to education as guaranteed by international
laws (Tomasevski, 2002). The 4A Framework stipulates that to meet the prescribed legal
standards, State action must ensure that education is:

1. Available: This requires that the State provide:
a. a governmentfunded education system;
b. adequate infrastructure; and,
c. trained teachers able to provide an education.
2. Accessible: This requires that the State ensure that:
a. education is not discriminatory;
b. education is made accessible to all by addressing economic and physical
barriers; and,
c. positive steps are taken to include the most marginalised communities and
children.
3. Acceptable: This requires that:
a. the content of education is non-discriminatory;
b. the content is culturally appropriate;
c. education is of a sufficiently high quality; and,
d. the school environment is safe.
4. Adaptable: This requires that education is:
a. flexible and able to respond to the different needs of children; and,
b. able to respond to the changing needs of society (Toma3evski K. , 2001) (UN
CESCR. General Comment No. 13, 8 December 1999) (Right to Education
Project, 2010).

This Charter will be premised on the 4A framework, given that it is legally grounded
in international law, that it recognises the multiple dimensions of the right to education,
that it recognises the inter-connectedness of the right to education and other rights, and
that it recognises that multiple organs of state are responsible for the realisation of the
right to education.

The framework not only surfaces the common elements and obligations implicit in the

various infernational legal instruments, but is also child-centred. It requires that “[w]hen
considering the appropriate application of these “interrelated and essential features”,

SAHRC Charter of Children’s Basic Education Rights

the best interests of the student shall be the primary consideration” (UN CESCR. General
Comment No. 13, 8 December 1999).

Moroever, the 4A Framework emphasises and echoes the priority education goals and
objectives of the South African education system — access, equity, quality and efficiency
(Department of Basic Education, 2011).

8 The substance of the right:
Indicators marking progress and success

Tomasevski recognised that there was a need to develop the 4A framework further so as to
translate the right to basic education into “a language that can be understood and applied
in education statistics”. She thus developed a body of indicators to provide substantive
direction to guide States on the steps and outcomes necessary to realise the various
components of the right. Her objective was to develop a holistic framework for guiding
role-players in fulfilling the right to basic education (Tomasevski, 2002).




The Right to Education Project (a joint Global Campaign for Education, Amnesty
International and Action Aid initiative) continued the work started by Toma3evski and
developed a comprehensive and inclusive set of Education Right Indicators to evaluate
compliance with the various obligations linked to the right to basic education (Right to
Education Project, 2010).

The 4A framework and these indicators together provide a holistic framework that
combines the legal and developmental educational imperatives on the State.

Moreover, both the 4A framework and accompanying indicators emphasise the attainment
of equality in education. They recognise that the right to equality is essential and that
the 4A’s must be realised not only for the majority of children but especially for children
previously excluded from enjoying their full right to education. This means that planning,
budgeting and reporting on education obligations within this framework will require an
express and conscious indication of the measures and successes made in ensuring the 4As
for children living in poverty, with disabilities, refugees and unaccompanied minors, those
living in rural areas, the girl child, and others.
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For these reasons, the SAHRC Charter will be premised on the 4A Framework and
expanded Education Right indicators. The Framework and indicators have, however,
been specifically shaped, through a process of research and consultation with education
stakeholders in South Africa, to articulate national legal and developmental educational
priorities, objectives, and obligations that will meet the unique situation in South Africa.
A list of stakeholders that participated in the development of this Charter is provided in
Annexure A.

9 Choice of indicators

There is a vast array of possible indicators that could be chosen to assess the realisation
of the right to basic education for children in South Africa. The indicators in the Charter
have been specifically selected to align with international and regional obligations as
well as, so far as possible, the development commitments made by the State and the
DBE to address historically patterns of inequity in South Africa.

One of the purposes of the Charter (and the choice of indicators which will
contribute to achieving this purpose) is to support improvements in the realisation
of the right to education through the development of a framework that will
facilitate ongoing monitoring and advocacy. Through the choice of indicators
that are rooted in law and the national development context, the Charter will at
one and the same time provide a road map that the State is required (and has
already committed) to follow, provide a framework for an annual evaluation of the
progress that has been made on this journey, and provide guidance on the way
forward to complete the journey.

10 SAHRC process for conducting the annual evaluation

The annual process that will be followed by the SAHRC to measure progress against the
Charter will include a review of the national and provincial data sources generated by,
inter alia, Statistics South Africa and the DBE as well as reports submitted to the SAHRC
by the DBE in fulfilment of its statutory reporting obligations. This will be supplemented,
where relevant, by research conducted by academic institutions and NGOs. In addition,
the SAHRC will engage with representatives from parent associations, teacher unions,
school governing bodies, learners and NGOs. Where it is deemed necessary, the review
process will include public submissions.
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AVAILABLE EDUCATION

1. Available Education

Basic education must be made available by the State to all children. “Availability of
education refers to what must be in place before the right is accessed” (South African
Human Rights Commission, 2006). This requires that the State develops and funds
a pre-primary, primary and secondary education system and that there are trained
teachers and adequate infrastructure to support the delivery of education (Right to
Education Project, 2010) (Tomasevski K., 2001).

'

This obliges the State to take legislative, administrative and other steps to ensure a
national education system that:

Is founded on an overarching national recognition of the right to education.?
Provides early childhood education.?

Makes primary education universal and compulsory for all children.*

Makes different forms of secondary education generally available to all children.®
Ensures the provision of functional educational institutions in sufficient quantity.
Ensures the provision of sufficient, qualified and available teachers.”

Ensures the provision of teaching and learning support materials and equipment.®
Ensures the availability of sufficient funds to sustain the availability of schooling.?
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1.1 National recognition of the right to basic education

State’s obligations Indicators /rights Commitments and recommendations for optimal realisation of the right Responsible role-player(s)
Legally recognise, respect, National and provincial 1 Section 29(1) of the Constitution of the Republic of South Africa (1996) National Assembly
protect and promote the right policies and laws are enacted provides that “[e]veryone has the right to basic education”.
to basic education.’® that guarantee, respect, National Council of
protect and fulfill the right 2 The right is immediately realisable. It is not subject to progressive Provinces
to basic education of all realisation within available resources (Governing Body of Juma Masjid
children. Primary School and another v Essay N. O., 2011) (Section 27 and 2 National and provincial
Others v Minister of Education and Others, 2012). departments of Basic
Education

3 Thus, in moving forward to fill the gaps as measured against the
Charter, the State must act without delay.
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